BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

THE DEPARTMENT OF REVENUE )
OF THE STATE OF MONTANA, )
) DOCKET NO.: PT-1999-24
Appel | ant, )
)
-VS- )
)
FERDI G O L COVPANY, ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
Respondent . ) ORDER and OPPORTUNI TY
) FOR JUDI Cl AL REVI EW

The above-entitled appeal was heard on August 2, 2000, in
the Gty of Shelby, in accordance with an order of the State Tax
Appeal Board of the State of Montana (the Board). The notice of
the hearing was given as required by |aw

The taxpayer, represented by Charl es Jansky, president,
and Curtis Dahlgaard, vice president, presented testinony in
opposition to the Departnent of Revenue appeal. The Departnent of
Revenue (DOR), represented by Charles Pankratz, Region 2 |eader
and Kevin Watterud, appraiser, presented testinony in support of
its appeal. Testinony was presented and exhibits were received. The
Board then took the appeal under advisenent; and the Board havi ng
fully considered the testinony, exhibits and all things and nmatters

presented to it by all parties, finds and concludes as foll ows:



FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing, and of the time and place of the hearing. Al
parties were afforded opportunity to present evidence, oral and
docunent ary.

2. The property which is the subject of this appeal is
descri bed as foll ows:

Personal property identified as oil field
storage tanks |located in Toole County, State
of Montana (Assessor nunber: 000G751517)

3. The taxpayer appealed to the Toole County Tax Appeal
Board on Novenber 22, 1999, citing the follow ng reason for appeal

Al'l personal property (stock tanks/
gas shacks) not returned to personal
property using acquired year/acquired
cost basis as specified by 1999

| egi sl ature.

4. In its January 28, 2000 decision, the county board
approved the appeal, stating:

Pl ease be advised that the Toole
County Tax Appeal Board has net and
arrived at a decision regarding the
above-referenced appeal, which was
heard on January 27, 2000.

The Toole County Tax Appeal Board
finds that the Mntana Departnent of
Revenue is in error in taxing the
storage tanks as they currently are
and nust revert the storage tanks
back to Cdass eight property as
specified in Section 15-6-138 (c),
MCA (1999). SB 487 in the 1999
Legi sl ati ve Session added paragrah c



to Section 15-6-138, MCA (1999).
Olfield storage tanks are included
in this paragraph, and thus nust be
taxed as Cl ass eight property. Your
appeal for reclassification IS
approved and the Departnent of
Revenue is directed to nake those
changes.

5. The DOR then appeal ed that decision to this Board on
February 25, 2000, stating: “The nature of the proof adduced at
the hearing was insufficient, from a factual and a |[egal
standpoint, to support the Board s decision.”

DOR' S CONTENTI ONS

M. Pankratz testified that the DOR appealed to this
Board because the county board decision was “rather vague. I
believe they felt that they had witten specifically to the
particul ar issues that they' d heard, but, as | read their decision,
it would have been ny opinion that we had al ready done what they’d
asked. . . | wanted sone further explanation.” (DOR Exhibit A a
copy of the Toole County Tax Appeal Board deci sion dated January
28, 2000) .

DOR Exhibit B is a copy of the 1999 assessnent notice to
Ferdig G1l. This docunment lists the |egal description, property
class code, quantity, 1998 and 1990 narket value, the taxable
percentage and the taxable value of personal property subject to
t axpayer under the ownership of Ferdig GI. M . Pankratz noted

that this docunent shows that the DOR has classified the subject



personal property as Class 8 with a taxable percentage of six
percent. Therefore, he contended, the DOR has already conplied with
the directive of the Toole County Tax Appeal Board. Thus, the
i ssue before this Board is not a classification issue; rather, it
is a valuation issue.

DOR Exhibit D is a copy of DOR policy regarding the
val uati on and assessnent of oilfield buildings and tanks, dated
Cct ober 18, 1996. In pertinent part, this policy directs DOR
enpl oyees that “This procedure establishes guidelines for
conpl eting the valuation and assessnent of oilfield buildings and
tanks. Beginning with the 1998 tax year, oil field storage tanks
(class code 3310) and buil di ngs (permanent and novabl e) shall be
consi dered real property. These inprovenents wll be apprai sed and
assessed as Class 4 commercial property.”

M. Pankratz’ testinony was that, in 1999, the Mntana
Legi sl ature net and, “because of sone |obbying”, revised Mntana
code pertaining to the valuation of oilfield buildings and tanks.

SB487, codified in Section 15-6-138 (c), MCA provided that
“all oil and gas production machinery, fixtures, equipnent,
i ncluding punping units, oil field storage tanks, water storage
tanks, water disposal injection punps, gas conpressor and
dehydrator wunits, communication towers, gas netering shacks

treaters, gas separators, water flood units, gas boosters, and



simlar equipnent that is skidable, portable, or novable, tools
that are not exenpt under 15-6-201 (1) (r), and supplies except
those included in class five” was to be classified as class eight
property and taxed at six percent for tax years beginning after
Decenber 31, 1997.

M. Pankratz stated that SB184 was al so passed by the 1999
| egislative session, “which was a major change in assessnment of
real estate and affected alnost all properties statewi de. Conpared
to this particular | aw change, SB487, had m nimal inpact.” (SB184
concerned the “phasing in” of increased valuations as a result of
the 1997 statew de reapprai sal of property).

According to M. Pankratz, inplenentation of SB487 (Section
15-6-138 (c), MCA) was “put on the back burner in view of the
massi ve undertaki ng of inplenentation of SB184.” Sonetinme in the
latter part of 1999, DOR staff was still receiving instruction on
how to inplenent SB487 in an equitable manner anong all affected
t axpayers. The decision was nade at that tinme that, if *individual
conprehensive field reviews had been done on properties | ast year
(in 1998), and depreciation |levels had been correctly determned to
arrive at nmarket value, the sanme depreciation |levels could be used
this year when entering the properties onto BEVS.”(Business
Equi prent Val uation System Taxpayer’s Exhibit 5, August 27, 1999
menorandumto all regional DOR offices fromadmnistrative staff in

Hel ena). M. Pankratz explained that, according to the August 27,



1999 directive, “we would use the CAMA (conputer assisted mass
appraisal) systemto arrive at a market val ue, a replacenent cost
new | ess depreciation and then that CAVA system market val ue woul d
be transferred to the business equi pnment val uation system and be
used to set the market value for storage tanks and gas shacks.

| don’t believe that the admnistrative rule was changed ot her than
that, based on Departnent personnel interpretation, that the first
line (of ARM 42.21.138 (1), oil and gas field machinery shall be
val ued using the cost approach to nmarket val ue, provided us enough
authority to value the oil and gas storage tanks and the gas
shacks.”

The DOR did not use the taxpayer’s acquired cost in its
val uation and, therefore, did not apply trending factors specified
in ARM 42.21.138 (3).

M. Pankratz stated that the DOR used the cost approach
(repl acenment cost new | ess depreciation) in valuing the subject
personal property. “W (the DOR) used the CAMA system which has
tank values incorporated into their cost tables. CAVA is generally
for land and inprovenents valuation. . .7 According to M.
Pankraz, the DOR consulted pages 45-46, part 4, under repl acenent

cost, of the Montana Appraisal Mnual, to determ ne replacenent

cost new. That value was “tenpered based on new i nformation that

we got about what these tanks are really worth, Fort Benton, tank



manufacturers. . . we did this informal review and we found that
our tank values, under replacenent cost, were rather high. e
didn’t have the ability to change the cost tables because there are
ot her properties that we valued with the sane cost tables but we
did have an opportunity to adjust the depreciation. The tanks
needed considerably nore depreciation to get themto the fina

repl acenent cost new |ess depreciation value which we have
determned to be market value. . . we attenpted, because we had
people in the field, we had people going out with the actual oi

and gas producers, we nade every attenpt that we could arrive at a
mar ket val ue that was appropriate based on the conditions of these
tanks and within our capacity. Qur business equi pnent val uation
system applies a percent good at the | owest possible rate of 27
percent for the year in question, salvage value. W needed to use
depreciation levels |l ower than that. The depreciation |evels that
we are using, in many cases, are ten percent good because of the
repl acenent cost new being higher than it should have been. W
overrode the depreciation. . .” (Charles Pankratz testinony, State

Tax Appeal Board hearing, August 2, 2000).

TAXPAYER' S CONTENTI ONS

The properties at issue in this appeal are: all properties

that had oil field storage tanks classified as real property in



1998 and returned to personal property in 1999. This specifically
includes all new properties acquired by Ferdig in 1998 and first
rendered as of 1 January 1999 by Ferdig (properties 84-88 listed in
Attachnment (6) [Svare, Dix Mnt State, Flesch, Kalbar,and G eat

Nort hern]). (Taxpayer’s Exhibit one, page three).

The taxpayer is wunsure of a dollar anount to request:
“because for the year 1999 there was so much flying back and forth
that at the end of the day we don’t know, because the tanks were
mxed in with other things, we don’'t actually what the final tank
nunbers were in all cases, all we got was a |lunp of noney we owed
on a property, you couldn’t break it out anong the tanks so | can’t
say exactly what the tax woul d have been versus what we paid. That
was not information that we got.” (Charles Jansky testinony, State
Tax Appeal Board hearing, August 2, 2000).

M. Jansky argued that the DOR established the market val ue
of the subject personal property using real property criteria. Once
that was determ ned, the subject property “was certainly taxed as
Cl ass 8 personal property. So, in that sense, | think that the
Tool e CTAB' s deci sion maybe wasn’t conpletely clear. It basically
said the taxpayer won, so assess the property as if it were
personal property. Well, the fact of the matter is, the State
did.”

The taxpayer’s position is contained in Taxpayer’s



Exhibit 1 (Statenment of Position): “For tax year 1999 Ferdig
believed that oil field storage tanks were not properly returned to
the category of personal property by the Mntana Departnent of
Revenue (DOR) in accordance with the |egislative mandate of SB487.
As a result, Ferdig's oil field storage tanks were grossly over
val ued in 1999 and Ferdig was excessively taxed by the DOR Ferdig
filed a tinely appeal with the Tool e County Tax Appeal Board and
this appeal was heard on 27 January 2000. The result of the appeal
was that Ferdig s position was sustained. The DOR appeal ed the
Tool e County Tax Appeal Board’s findings and that has resulted in
the matter now being heard before the State Tax Appeal Board.

Backgr ound:

Prior to 1997 all oil and gas field nmachinery and equi pnent
(wel | heads, punp jacks, water separators, punps, oil field storage
tanks, injection punps, gas conpressors, etc.) were categorized as
m ni ng machi nery whi ch made such itens of machi nery and equi pnent
Cl ass ei ght personal property per 15-6-138 (1) (b) MCA

15-6-138. Class eight property - description- taxable
percentage. (1) Cass eight property includes:

(b) all mning machi nery, fixtures, equipnment, tools that are not
exenpt under 15-6-201 (1) (r), and supplies except those included
in class five;

The nmethod of valuing and depreciating this oil and gas
field machinery and equi pnent was (and remains) outlined in ARM
42.21.138 (1) as follows:

“Ql and gas field machinery and equipnent shall be

valued using the cost approach to market val ue. The

t axpayer mnust provide to the departnent the acquired

cost, the year acquired, and an item zed description of

each piece of machi nery and equi pnent. The acquired cost

will be trended to current replacenent cost and then

depreci ated according to the schedul ed nentioned in (2).”

In 1996 the DCOR decided that since oil field storage tanks
were not specifically listed under the definition of “all mning
machi nery, fixtures, equipnent,” they (the DOR) had the latitude to
admnistratively reclassify oil field storage tanks from class
ei ght personal property to class 4 commercial property and that is
what they did, starting for the 1998 tax year. Attachnent (3),
provi ded by DOR representative Kevin Watterud during the hearing
before the Tool e County Tax Appeal Board, concisely sets forth this
adm ni strative change in the treatnent of oil field storage tanks
nmoving them from the BEVS (Busi ness Equi pnent Val uation System —



generally wused for personal property) to the CAMAS (Conputer
Assi sted Mass Apprai sal System —generally used for real property).

The effect of this reclassification in 1998 was, in Ferdig' s
case, to increase the taxable value of the oil field storage tanks
by a factor of approximately ten. As Ferdig' s situation was by no
nmeans uni que, there was a consi derabl e amount of industry objection
to the entire process. This resulted in sonme nodifications to the
val uation by the DOR but the bottomline is that Ferdig's oil
field storage tanks wound up with an artificial market value in
1998 significantly higher than their acquired costs. The taxpayer
did not appeal in 1998 because “nost of the tine, on one, or two,
or three, or five properties, life's too short to fight about it
and we had nore things to do and there was sone give and take back
and forth and, at the end of the day, we accepted it for 1998 and
went on about our business.” (Charles Jansky testinony, State Tax
Appeal Board hearing, August 2, 2000).

In 1999, the Montana legislature was nade aware of the
i nconsi stencies regarding the admnistrative reclassification of
Ol field storage tanks (and certain other itens of oilfield
equi pnrent and machi nery) from personal property to real property.
As DOR spokespersons were unable to provide any rational basis for
having made the reclassification, the legislature (wwth virtually
no di ssent) passed SB487 [(attachnent (1)]. SB487 was intended to
do nothing nore than |legislatively correct an overreach of
adm ni strative discretion by the DOR. To acconplish this, SB487
specifically listed oil field storage tanks (and certain other
itens of oilfield equipnment) as class eight personal property in a
new paragraph (c) to Section 1 of 15-6-138, MCA as foll ows:

15-6-138. C ass eight property — description — taxable
percentage. (1) C ass eight property includes: (c) al
oil and gas production machinery, fixtures, equipnent,
i ncludi ng punping units, oil field storage tanks, water
storage tanks, water disposal injection punps, gas
conpressor and dehydrator units, conmmunication towers,
gas netering shacks, treaters, gas separators, water
flood units, gas boosters, and simlar equipnment that is
ski dabl e, portable, or novable, tools that are not exenpt
under 15-6-201 (1) (r), and supplies except those
included in class five.

SB489 (sic) also provided (Section 3) that the act applied
retroactively to tax years begi nning after Decenber 31, 1998.

The legislative intent was unanbi guous: Starting in the

10



1999 cal endar year, oil field storage tanks were again to be
categorized as “oil and gas field nmachinery and equi pnent” and were
to be valued on the basis of acquired year/acquired cost per ARM
42.21.138 (1) [Attachnment (2)]. This is not only what the plain
| anguage of the law stated, but was also consistent with the
understandi ng of the | egislative sponsor of the bill (Senator den
Rosch) and the primary author of the bill (M. Patrick Mntal ban on
behal f of the Northern Montana G| and Gas Associ ation.)

Anal ysis of DOR s | nplenentation of SB489: (sic)

| nstead of reverting back to the original nethod of val uing
the oil field storage tanks (acquired year/acquired cost per ARM
42.21.138 (1), however, the DOR nade another admnistrative
deci si on, this time to wvalue the reclassified equipnent
“utiliz(ing) the current appraised value to ascertain the original
installed cost and year of installation for these tanks and
bui | di ngs.” This decision is outlined in Attachnent 4, a DOR
Menor andum dated 6 August 1999, wth the offered justification
being that doing it any other way wuld have required “a
consi derabl e anount of tine and work. . . .~

Cutting to the chase, this nmeans that in Ferdig' s particular
case the oil field storage tanks got returned to personal property
at values far higher (by a factor of five) than even their original
acquired cost. W believe this procedure was wong; we believe it
was contrary to the specific intentions of the |egislation as
expl ained by M. Mntal ban and Senator Rouch; and we believe that
at least in Ferdig's case it would have required less tinme for the
DOR to have “done it right” than to have followed the course
actually taken. Indeed, it can be noted fromAttachnent (5), a DOR
menor andum of 27 August, 1999, that the problens of adapting the
CAMAS valuation to the BEVS depreciation schedule was akin to
shoving a square peg in a round hole: it didn't fit very well

Proposed net hod of resol ution:

In all instances, the DOR has already furnished all itens of
cost on each of the involved properties. Thus, the only work
necessary wll be to return the value of the oil field storage

tanks to their acquired cost basis as originally reported by
Ferdig. Attachnment (6) contains a summation of all of the acquired
cost/acquired year information on all of Ferdig s oil field storage

11



tanks and is consistent wth that previously furnished the DOR
goi ng back over twenty years.

[l lustration of Error:

Attachnment (6) is a listing of values assigned by the DOR
for all of Ferdig' s oil and gas storage tanks as of 1 January 2000.
W believe the val ues assigned by the DOR for 2000 are identical to
those used by the DOR in 1999 although no simlar rendition was
provided by the DOR for 1999. Attachnent (6) also shows the
vari ation between the acquired year/acquired cost used by Ferdig
and the values assigned by the DOR As can be noted, the tota
val ue assigned by the DOR for Ferdig' s stock tanks is over five
tinmes the acquired cost of Ferdig's oil field storage tanks
($647,900 vs. $125,580) without even considering depreciation.

Action requested by STAB:

Direct the DOR to value all of Ferdig’s oil field storage
tanks wutilizing the acquired vyear/acquired cost nethod (ARM
42.21.138 (1).

BOARD S DI SCUSSI ON

The Board finds that the taxpayer has satisfactorily
denmonstrated that the val uati on net hodol ogy enpl oyed by the DOR in
val ui ng the subj ect personal property was inappropriate.

ARM 42.21.138 (1) provides that “oil and gas field nachinery
and equi pnent shall be valued using the cost approach to market
value. The taxpayer nust provide to the departnent the acquired
cost, the year acquired, and an item zed description of each piece

of machinery and equi pnment. The acquired cost will be trended to

current replacenent cost and then depreciated according to the

schedul ed nentioned in (2). (Enphasis supplied.)

M . Pankratz acknow edged that the use of CAMA, primarily

12



used for real estate valuation, has overstated the replacenent cost
new of these tanks.

When questioned as to his opinion regarding the appropriate
val uati on net hodol ogy to be used for the subject storage tanks, he
testified: “I would say, based on ny know edge and ny experience
with the Departnent of Revenue, generally, that would fall right in
the acquired year/acquired cost category. For future years, we
wi Il be using acquired year/acquired cost. W ve finally settled
that issue and, also cane to the understanding that the |aw change
requires us to put oil storage tanks and gas shacks into the
category of class eight and then rely on the acquired year/acquired
cost nethodology for the future. So, in the future we will be doing
that. W’ ve learned our lesson for 2000. . . W had equalized it,
but did we follow the strict admnistrative rule? Probably not.”

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over this
matter. Section 15-2-301, MCA, Appeal of county tax appeal board
decisions. (4) In connection with any appeal under this section,
the state board is not bound by conmmon | aw and statutory rul es of
evi dence or rules of discovery and may affirm reverse, or nodify
any deci si on.

2. Section 15-6-138, MCA. dass eight property — description —

t axabl e percentage. (1) dass eight property includes: (c) all oi

13



and gas production machinery, fixtures, equipnment, including
punping units, oil field storage tanks, water storage tanks, water
di sposal injection punps, gas conpressor and dehydrator wunits

communi cation towers, gas netering shacks, treaters, gas
separators, water flood units, gas boosters, and sim/lar equi pnent
that is skidable, portable, or novable, tools that are not exenpt
under 15-6-201 (1) (r), and supplies except those included in class
five.

3. ARM 42.21.138 (1) G| and gas field machinery and equi pnent
shall be valued using the cost approach to market val ue. The
t axpayer nust provide to the departnent the acquired cost, the year
acquired, and an item zed description of each piece of machinery
and equi pnent. The acquired cost will be trended to current
repl acenent cost and then depreciated according to the schedul ed
mentioned in (2).

4. It is true, as a general rule, that the appraisal of the
Departnent of Revenue is presuned to be correct and that the
t axpayer nust overcone this presunption. The Departnent of Revenue
shoul d, however, bear a certain burden of providing docunented

evidence to support its assessed values. (Western Airlines, Inc.,

v. Catherine M chunovich et al., 149 Mnt. 347, 428 P.2d 3, (1967).

The Board finds that the DOR did not satisfactorily neet its
burden, through substantial and credi bl e evidence, in opposition to

t he taxpayer’s contentions.
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ORDER

| T 1S THEREFORE CRDERED by the State Tax Appeal Board of the
State of Montana that the subject personal property shall be
entered on the tax rolls of Toole County at values consistent with
the use of the taxpayer’s acquired cost and acquired year with the
appl i cation of appropriate trendi ng nmet hodol ogi es prescribed in ARM
42.21.138 (3). The appeal of the DOR is hereby denied.
Dated this 21st of August, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai r man

( SEAL) JAN BROWN, Menber

JEREANN NELSON, Menber

NOTI1 CE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may be
obtained by filing a petition in district court wthin 60 days
follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersi gned hereby certifies that on this 21st day of
August, 2000, the foregoing Order of the Board was served on the
parties hereto by depositing a copy thereof in the U S Mils,
post age prepaid, addressed to the parties as foll ows:

Attn: Charl es Jansky
Pr esi dent

Ferdig G| Conpany
16126 Chasenore Drive
Spring, Texas 77379

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Appraisal Ofice

Tool e County

County Courthouse

Shel by, Montana 59474

Hal es Scal ese

Chai r nan

Tool e County Tax Appeal Board
RR Box 22

Gal ata, Mont ana 59444

DONNA EUBANK
Par al ega

16



